Good Administration and Administrative Procedures
Dr. Juli Ponce* This article examines the relationship between administrative procedures, the duty of giving reasons, and the citizens' participation in relation to the quality of the administrative behavior. I will take into account some national experiences and will reflect about some crucial issues connected with fundamental rights and administrative procedures in the European Union (EU). The U.S. model will also be considered. 1 This study focuses on adjudicative procedures. I will not analyze rulemaking procedures, but a number of brief considerations about them will be included in the final part.
The three fundamental questions are:
(1) What purpose do administrative procedures serve? That is, why do must public authorities follow an administrative procedure when making a public decision? (2) Is it a good or bad idea to regulate administrative procedure? If good, how best to regulate it? (3) Who should regulate administrative procedures?
The article will begin by analyzing the functions of administrative procedures as legal institutions. I will distinguish the instrumental functions from the noninstrumental, paying special attention to the relationship between good administration and its procedural aspects. Secondly, I will consider whether it is a good idea to codify administrative procedures, and discuss arguments in favor of and against codification. Accepting that codification could be a good idea, I will then examine the different possible ways of codifying procedures, analyzing the first European attempt to regulate the administrative procedures that have taken shape in the European Code of Good Administrative Behaviour. 2 Later, I will examine the subjects given responsibility for codifying administrative procedures. Thus, I will consider the role of the Constitution, the Parliament, and the executive branch, as well as case law intervention. I will conclude with some brief reflections about rulemaking.
I will adopt an international and comparative approach, analyzing European national administrative laws, EU law, and U.S. law. The goal is to show that although there are differences between those legal systems, there is a certain degree of convergence in relation to problems and solutions. This is not surprising, given our increasingly globalized world.
I. What are the Functions and Rationales of
Administrative Procedure?
Differences may be distinguished between noninstrumental and instrumental functions: a. Noninstrumental functions: administrative procedure plays a role by itself without being linked to the final decision that is its output. Among these functions can be highlighted at least the following:
(1) protection of personal dignity (a dignified approach linked to Kant's ideas); 3 (2) promotion of citizens' participation (sometimes associated with deliberative democracy following Habermas' ideas, for example); 4 (3) enhancing transparency and accountability; 5 and (4) improvement of legitimacy. Administrative procedures compensate for the lack of formal rationality owing to the lack of legal predetermination in the case of existing discretionary areas of judgment, offering an extra legitimacy based on more democracy and better quality of the outputs. 6 b. Instrumental functions: from this perspective, administrative procedure guarantees the correctness of the substantive outcome. Administrative procedure is useful for:
(1) the protection of rights and interests (the procedure then acting as a legal "shield") and (2) the promotion of good administration and, consequently, the quality of final decisions, especially if discretionary powers exist.
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In order to develop this second role of administrative procedures in relation to outcome-that is, the promotion of good administration-it is first necessary to understand the meaning of discretionary powers.
The European concept of discretionary powers entails two common notions: choice and general interest. Academic writers agree that discretion means that public administration is empowered by law to choose from among several legal possibilities, taking into account nonjuridical criteria. This choice implies balancing public and private interests by using extralegal values to define a general interest that is not established by statutes.
A particular recommendation by the Committee of Ministers is of interest in the field of European Community (EC) law; in its appendix, this recommendation defines "discretionary power" as a "power which leaves an administrative authority some degree of latitude as regards the decision to be taken, enabling it to choose from among several legally admissible decisions the one which it finds to be the most appropriate." 8 6. Niklas Luhmann, Legitima Durch Verfahren (1969). Law, 47 Pub. L. 309, 310 (2002) , (explaining that "[b] y good administration is meant good administrative procedures"). I agree with this statement but must add a nuance: good administration means good administrative procedures and good reasons to back the final decision, as we will see shortly.
Lord Millet, The Right to Good Administration in European
8. Recommendation of the Comm. of Ministers No. R (80) But a new viewpoint is growing all around Europe. This new approach is concerned with the quality of decisions, a relatively new paradigm for us, but well established in the United States. The discretionary choice itself is relevant for administrative law, because it is concerned with good decisions and with good administration. It is important that public administration makes both legal and correct decisions, with proper reasoning to back them. This is important because people demand that such good decisions be made and they want to participate in decisions that affect them most, such as where a highway should be constructed or where a nuclear plant should be built.
As Braibant has graphically pointed out, "Even when public authorities are allowed to do what they want, they cannot do whatever."
11 That is, the proper use of discretionary powers matters to public law. And the proper use of discretionary power is defined by the idea of good administration. This concept cannot be a pass par tout, but has to have its own meaning as a legal technique.
But, what does good administration mean? As a first idea, we can say that good administration is the opposite of maladministration. But then what does maladministration mean?
We can refer to the British system to try to define maladministration. The British Ombudsman has been fighting against it since the 1960s. There is no definition of maladministration in the British legal system, although the so-called Crossman's catalogue 12 is frequently used, which defines maladministration as "bias, neglect, inattention, delay, incompetence, ineptitude, perversity, turpitude, arbitrariness and so on."
13 The Ombudsman has focused his activity on guaranteeing that public administration follows good procedures before exercising its powers. As Greenwood and Wilson point out, "[e]ssentially, maladministration concerns defects in administrative procedures, not the merits or substance of decisions."
14
Regarding the European Ombudsman, the Treaty on the European Union created this figure and defined his responsibility as fighting against maladministration of Community institutions, except the European Court of Justice when it is carrying out its judicial functions.
15
But the question remains. What is maladministration? Obviously, as I introduced above, it is the opposite of good administration. But attempting to define it is not so easy. As the European Ombudsman, Jacob Söderman, who was appointed by the European Parliament in 1995, highlighted: it is not a good idea to define maladministration because one needs flexibility to carry out one's function properly. 16 We could jokingly paraphrase U.S. Supreme Court Justice Potter Stewart, "we know maladministration when we see it," which was used to describe the definition of obscenity. But there are a number of clues that can help define maladministration. The European Ombudsman established that "maladministration occurs when a public body fails to act in accordance with a rule 12. So named because it was the list of traits that maladministration might have, given by the then-Lord President of the Council in the debates on the Parliamentary Commissioner Bill in 1967.
13 The 1947 Italian Constitution establishes 18 that Italian agencies must be organized so as to achieve administrative impartiality and buon andamento. The last words have been considered by many Italian scholars to be a duty of good administration (buona amministrazione). The Corte Costituzionale has declared that this duty obliges legislators to design proper administrative structures and procedures to carry out administrative functions. On the other hand, the principle imposes on public administration the duty of making sound decisions by gathering necessary information and balancing the relevant factors in each case before deciding.
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The current Spanish Constitution of 1978 is especially interesting. It provides in Articles 31 and 103 that public administration must act with objectivity and impartiality, in accordance with the principles of effective action, efficiency, economy and coordination;
20 it also establishes a prohibition of arbitrariness.
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Although it is not still an established paradigm, scholars and some case law use the words buena administración (good administration) in relation to the duty of achieving good administrative decisions. On the other hand, in the last few years, scholars have emphasized the need for statements of reasons to guarantee a good use of discretionary powers.
Based on these issues, we have had the opportunity to study in depth the constitutional principles of rationality (connected with the prohibition of arbitrariness mentioned earlier), objectivity and impartiality, effective action, efficiency, economy, and coordination, by using a comparative method and taking into account several European legal systems. Because it is not the aim of this article to repeat what has been written before, 22 I simply will outline the Spanish constitutional duty of good administration.
All the principles previously mentioned may be included in a more general concept, the duty of good administration, established initially by Spanish legisla- tion regarding contracts, and later by case law. But so far this legal concept has suffered from a lack of consistent theoretical construction. Therefore, it is necessary to define the meaning of such a duty and its legal consequences in connection with the key role of administrative procedure.
The Spanish Constitution of 1978 contains a series of principles referring to the development of the activity of service to general interests. 23 This is a group of principles of buena administración-to use the traditional expression from Spanish legislation that refers to contracts-that guides the way of conducting administrative activity and, therefore, indirectly, though undoubtedly, conditions the content of its result.
Worthy of mention are also the British efforts to build several principles of good administration. The Committee of the Justice-All Souls, a nongovernmental institution, published a report that contained a draft of principles of good administration. 24 The report recommended that Parliament enact a statement of principles of good administration in order to guide administrative activity in the United Kingdom. Seventeen years later, the same institution published another report 25 that included a chapter on principles of good administration. 26 The report underlines that "[g]ood administration is more to be desired than remedies for bad administration" 27 and that "[a]s prevention is better than cure, so good administration is better than remedies for bad administration." Before making any decision, an authority shall take all reasonable steps to ensure that all persons who will be particularly and materially affected by such decision have been informed in sufficient time of its intention to make the decision and shall afford to all such persons a reasonable opportunity of making representations to the authority with respect thereto.
See id. at 38. Principle number 3 states, "It shall be the duty of an authority in proceeding to a decision to take all reasonable steps to ascertain the facts which are material to the decision." Id. This document clarifies that "all reasonable steps" means measures by way of inquiry, verification, deliberation, or otherwise as are in all circumstances of the case necessary according to good administrative practice.
25. Committee of Justice, Patrick Neill, Chairman, Administrative Justice: Some Necessary Reforms (1988) 30 Although this legal text does not actually use the words "good administration," its spirit may be found therein. This Resolution sets out five principles: (1) the right to be heard, (2) the right to access information, (3) the right of assistance and representation, (4) the administrative obligation of stating reasons, and (5) the administrative obligation of indicating available remedies.
As far as the Recommendation entitled Concerning the Exercise of Discretionary Powers by Administrative Authorities, 31 the words "good administration" do not appear, though there are a number of principles that attempt to promote good administrative decisions. Of note are the second and sixth basic principles, which establish that an administrative authority, when exercising discretionary powers, should comply with objectivity and impartiality, taking into account only the factors relevant to each particular case 32 and its particular circumstances.
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As far as the European Court of Justice is concerned, it uses the words "good administration" but fails to define them. As General Attorney Simon Rozes's conclusions highlighted in the decision of October 29, 1981, there is a duty of good administration in Community institutions. But what does this mean? The study of case law shows that a general idea exists concerning good administration. Basically, before reaching a decision, Community institutions must follow proper procedure: hearing the people concerned; taking into account all the relevant factors and rejecting the irrelevant; weighing the interests involved; and 29. Id. at 23 (Recommendation No. 8 Regulations, directives and decisions adopted jointly by the European Parliament and the Council, and such acts adopted by the Council or the Commission, shall state the reasons on which they are based and shall refer to any proposals or opinions which were required to be obtained pursuant to this Treaty. (2) This right includes:
• the right of every person to be heard, before any individual measure which would affect him or her adversely is taken;
• the right of every person to have access to his or her file, while respecting the legitimate interests of confidentiality and of professional and business secrecy;
• the obligation of the administration to give reasons for its decisions.
(3) Every person has the right to have the Community make good any damage caused by its institutions or by its servants in the performance of their duties, in accordance with the general principles common to the laws of the Member States.
(4) Every person may write to the institutions of the Union in one of the languages of the Treaties and must have an answer in the same language.
Article 41 refers to the right to a diligent performance as part of good administration in the first section, and in the second, specifies a number of rights stemming from this right to good administration. Three of these rights include the right of access to information contained in the file, the right to be heard (the audi alteram partem rule), and the duty of giving reasons for the decisions made.
The text from Article 41 presents few novelties regarding what is set out in the Treaty, or in case law, and contains a number of loopholes. 41 For example, it is surprising to note a lack of reference to the institution of the European Ombudsman, mentioned in an independent reference in Article 43, referring specifically to his work controlling maladministration:
Ombudsman: Any citizen of the Union and any natural or legal person residing or having its registered office in a Member State has the right to refer to the Ombudsman of the Union cases of maladministration in the activities of the Community institutions or bodies, with the exception of the Court of Justice and the Court of First Instance acting in their judicial role.
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The lack of an explicit connection between Articles 41 and 43 must be underlined, especially because the European Ombudsman has been a fervent instigator of compliance with the Codes of Good Administration in European institutions. It is known that the European Ombudsman launched, on his own initiative, an inquiry about the existence of, and public accessibility to, such codes, recommending the adoption of rules concerning good administrative behavior. In 1999, the European Ombudsman recommended a draft Code of Good Administrative Behaviour to the Community institutions and bodies, drawing up guidelines for making the adoption of such a code easier. The European Ombudsman's efforts have finally crystallized in the Resolution of the European Parliament, adopted on September 6, 2001. This Resolution approved a Code of Good Administrative Behaviour aimed at the institutions and organs of the EU. A number of references to this document will shortly be made that seek to develop the right to good administration based on Article 41 of the Charter.
Another important aspect is the individualistic perspective of Article 41 regarding procedural participation, which boils down to a hearing "before any individual measure which would affect him or her adversely is taken."
43 Thus, public participation-through public hearings or similar devices-in procedures for elaborating general decisions (e.g., regulations) is not considered. This is a disappointing loophole because participation is a sensitive issue with regard to the development of the EC's public policies, which include transparency, equality, objectivity, democracy, and accountability. As some authors have underlined, the European and U.S. trajectories diverge notably in relation to this aspect, and a more detailed regulation should be established. The right provided by the Charter concerning good administration implies the explicit and visible confirmation of the existence of a legal duty for public authorities to be in the best position to be able to make appropriate decisions, Given what has been described above, citizens have good reasons to demand good administrative procedures in order to promote good administration, among other important values. But is it a good idea to regulate administrative procedures?
Cassese, in an interesting study, gives some reasons for regulation. 46 It would be necessary, for example, (a) to guide administrative discretion (not just limiting it, but guiding it), (b) to restrain judicial power (avoiding new judicial burdens), or (c) to centralize the governance of citizens' rights.
With regard to the importance of administrative procedures to guide discretion, the judgment of the European Court of Justice of November 21, 1991:
It must be stated first of all that, since an administrative procedure entailing complex technical evaluations is involved, the Commission must have a power of appraisal in order to be able to fulfil its tasks.
However, where the Community institutions have such a power of appraisal, respect for the rights guaranteed by the Community legal order in administrative procedures is of even more fundamental importance. Those guarantees include, in particular, the duty of the competent institution to examine carefully and impartially all the relevant aspects of the individual case, the right of the person concerned to make his views known and to have an adequately reasoned decision. Only in this way can the Court verify whether the factual and 45. The European Convention on Human Rights, art. 6, opened for signature Nov. 4, 1950, entered At least in the absence of substantial justification for doing otherwise, a reviewing court may not, after determining that additional evidence is requisite for adequate review, proceed by dictating to the agency the methods, procedures, and time dimension of the needed inquiry and ordering the results to be reported to the court without opportunity for further consideration on the basis of the new evidence by the agency. Such a procedure clearly runs the 47. Case C-269/1990 , Technische Universität München v. Hauptzollamt München-Mitte, 1991 E.C.R I-5469, Grounds of the Judgment, paras. 13-14 (emphasis added).
risk of "propel[ling] the court into the domain which Congress has set aside exclusively for the administrative agency. " SEC v. Chenery Corp., 332 U.S. 194, 196, 67 S.Ct. 1575 , 91 L. Ed. 1995 (1947 . 48 Finally, with regard to the centralization of the governance of citizens' rights, Spain is a good example. The Spanish Constitution gives the national government the power to establish some common rules about administrative procedures applicable to all regional and local administrative bodies. 49 But Cassese's article also considers reasons against regulation. Among them, we can identify: rigidity; the need for avoiding too much legal regulation by delegation to secondary regulation; the fact that parliamentary accountability works well enough; and the idea that Public Administration can regulate its own procedures by administrative regulations. In that sense, it is important to take into account that in the French and British cases, for example, there is not a complete and consistent regulation of administrative procedure. 50 Probably some of Cassese's reasons can explain this lack of a code in those European countries.
In the British case, there are several recommendations about administrative procedures and good administration in a report of the Committee of the Justice-All Souls of 1988. The report emphasizes that legislative regulation is a good idea in only two cases: when guaranteeing the duty of giving reasons and providing a remedy where there is unreasonable or excessive delay.
I think that it is interesting to analyze some of Cassese's opinions about arguments against regulation. With regard to the idea that regulations are necessary to guarantee justice, it is possible to agree with that general formula, but how many regulations, and what kind? Here, we can identify the battle between rigidity and flexibility, or to express it in a more technical way, the battle between rules and principles. 51 And we can find here the opposition judicial model versus the interest representation model as well-both of which are procedural. 3 (1996) (examining two models of codification characterized by rigidity and flexibility).
The first model copies the judicial process, emphasizing defensive aspects, and the second model takes into account the impact of procedures and final decisions in policies, and promotes participation.
It is difficult to find a regulation where it is only possible to identify elements of just one model. Normally, regulations use elements of both models, with more or less a preponderance of one or the other. The relationship between both procedural models in the regulations will be taken up later when studying the solutions adopted by the European Code of Good Administrative Behaviour.
With respect to the other ideas explained before, it is important not to forget that parliamentary control has become increasingly politicized and that rulemaking is used infrequently by administrative agencies to discipline themselves. Finally, it is possible to conclude that a certain legal degree of procedural uniformity is necessary to get equality of rights in the same country.
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The European Code of Good Administrative Behaviour
In July 1999, the European Ombudsman recommended a draft Code of Good Administrative Behaviour to the Community institutions and bodies, as was explained earlier. This draft contained twenty-eight articles. The European Parliament approved a slightly modified version of this draft on September 6, 2001. During the European Parliament's deliberations on the Code of Good Administrative Behaviour (the Code), one member of this institution stated that "there are two important issues at stake here. First of all, promoting the rule of law and second showing respect for European citizens." 53 The European Parliament's aforementioned resolution calls on the European Commission to submit a proposal for a regulation containing the Code, to be based on Article 308 of the EC Treaty. 54 52. But this is not the American choice, as it is known. In the American case there is a federal system without a common procedural code. The Administrative Procedure Act of 1946, 5 U.S.C. § § 551-559 (2005), is applied only to federal activities, although there is a model act inspired by it (which is not compulsory) copied by several states. 53. European Code of Good Administrative Behaviour, supra note 2, is a document that consists of 27 articles. This Code is intended to explain in more detail how the Charter's right to good administration should work in practice.
54. Treaty Establishing the European Community, supra note 15, art. 308:
If action by the Community should prove necessary to attain, in the course of the operation of the common market, one of the objectives of the Community, and this Treaty has not provided the necessary powers, the Council shall, acting unanimously on a proposal from the Commission and after consulting the European Parliament, take the appropriate measures.
What is the real importance of the Code? Can it be regarded as the first codification of administrative procedure in EU? These are interesting questions. Having seen the origin and aim of the Code, let us now analyze it, making some comments on different aspects. In order to develop the study, the articles of the Code will be connected with Article 41 of the Charter of Fundamental Rights of the EU.
With regard to the scope of application, the Code distinguishes between the personal and the material. For the personal, the Code provides that "it shall apply to all officials and other servants to whom the Staff Regulations and the Conditions of employment of other servants apply, in their relations with the public."
55 But the Code is also applicable to other persons working for the institutions and their administrations, such as persons employed under private law contracts, experts on secondment from national civil service, and trainees. 56 This means that the boundary between public and private spheres is flexible and that the duty of good administration is not linked to the formal "status" of a specific person carrying out a public function but to its existence.
Focusing now on another issue, Article 2.3 provides that public "refers to natural and legal persons, whether they reside or have their registered office in a Member State or not." 57 This implies that non-European citizens are entitled to good administration, too. Thus, it must be emphasized that Article 41 of the Charter refers to "every person," and this means that everybody, in theory, is entitled to good administration.
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As for the material scope of its application, Article 3.1 establishes that the Code contains general principles of good administrative behavior, which apply to all relations between institutions, their administrations, and the public, unless they are otherwise governed by specific provisions. Conversely, the principles set out in this Code do not apply to the relations between an institution and its officials. These relations are governed by staff regulations.
After examining the scope of application, we now move on to examine a number of articles containing general principles. 59 Article 4 is entitled "lawful- There is no discrimination when different treatment "is made . . . justified by the 60. European Code of Good Administrative Behaviour, supra note 2, art. 4 ("The official shall act according to law and apply the rules and procedures laid down in Community legislation. The official shall in particular take care that decisions which affect the rights or interests of individuals have a basis in law and that their content complies with the law."). Article 11 states: "The official shall act impartially, fairly and reasonably." Id. art. 11. Article 12 states:
1. The official shall be service-minded, correct, courteous and accessible in relations with the public. When answering correspondence, telephone calls and e-mails, the official shall try to be as helpful as possible and shall reply as completely and accurately as possible to questions which are asked. 2. If the official is not responsible for the matter concerned, he shall direct the citizen to the appropriate official. 3. If an error occurs which negatively affects the rights or interests of a member of the public, the official shall apologise for it and endeavour to correct the negative effects resulting from his or her error in the most expedient way and inform the member of the public of any rights of appeal in accordance with Article 19 of the Code. an issue that is becoming increasingly important. Article 6 considers the principle of proportionality, 74 one of the most useful tools to control administrative decisions. Proportionality is distinguished from objectivity, 75 which is a fair distinction since both notions are different, as will be seen later in more detail. It is important to highlight that the abuse of power 76 is also contained in a different article, another correct distinction. Abuse of power is defined as the use of powers "for purposes which have no basis in the law or which are not motivated by any public interest," 77 which is the desviación de poder in the Spanish legal system (with techniques similar to other European legal systems).
Id
Impartiality is the objective of Article 8. 78 This Article (and Article 7, which concerns the abuse of power 79 ) is connected with the "fair" behavior mentioned in Article 41.1 of the Charter.
80 Article 8 prohibits partiality based on any grounds, explicitly including "personal, family or national interest or by political pressure."
81 On the other hand, it includes the obligation of abstention when an official (or any close member of his or her family) has a financial interest.
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Objectivity is distinguished from proportionality by Article 9;
83 it is also distinguished from abuse of power, as discussed earlier. I agree with this decision, 71. European Code of Good Administrative Behaviour, supra note 2, art. 5, § 2. This opens the door to the thorny subject of the possibility of "affirmative actions," which we are unable to cover here. Id. art. 7 ("Powers shall be exercised solely for the purposes for which they have been conferred by the relevant provisions. The official shall in particular avoid using those powers for purposes which have no basis in the law or which are not motivated by any public interest.").
80. Charter of Fundamental Rights of the European Union, supra note 38, art. 41, § 1. 81. European Code of Good Administrative Behaviour, supra note 2, art. 8, § 2. 82. Id. But, could an individual challenge an official due to his or her relationships? Article 8 says nothing about this subject, but it seems reasonable to understand that it could be a possible alternative.
83. Id. art. 9.
because although these concepts are linked to the consideration of the final decision, proportionality and abuse of power are limits and barriers to administrative activities, while objectivity is a positive guide for officials. In this sense, we believe that the second paragraph of Article 6 84 should be contained in Article 9 as part of the duty to act objectively.
In the case of objectivity (also linked to fair behavior in Article 41 of the Charter), this principle imposes a duty to take "into consideration the relevant factors and give each of them its proper weight in the decision, whilst excluding any irrelevant element from consideration." 85 In my view, this duty is equivalent to the principle of care elaborated by case law at the CFI, as was seen above.
Article 10 should also be considered in order to conclude this section on principles. This article provides three different guides on consistency, legitimate expectations, and advice:
(1) The official shall be consistent in his own administrative behaviour as well as with the administrative action of the Institution. The official shall follow the Institution's normal administrative practices, unless there are legitimate grounds for departing from those practices in an individual case; these grounds shall be recorded in writing.
(2) The official shall respect the legitimate and reasonable expectations that members of the public have in the light of how the Institution has acted in the past.
(3) The official shall, where necessary, advise the public on how a matter which comes within his or her remit is to be pursued and how to proceed in dealing with the matter.
86
The first paragraph is connected with the fair behavior mentioned in Article 41 of the Charter. It is also linked to the principle of objectivity, in the sense that the official shall take into account the institution's normal practices, and shall give 84. Id. art. 6, § 2 ("When taking decisions, the official shall respect the fair balance between the interests of private persons and the general public interest.").
85. 
Id. art. 23 (citation omitted).
92. The official shall ensure that every citizen of the Union or any member of the public who writes to the Institution in one of the Treaty languages receives an answer in the same language. The same shall apply as far as possible to legal persons such as associations (NGOs) and companies.
Id. art. 13.
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(1) Every letter or complaint to the Institution shall receive an acknowledgement of receipt within a period of two weeks, except if a substantive reply can be sent within that period.
(2) The reply or acknowledgement of receipt shall indicate the name and the telephone number of the official who is dealing with the matter, as well as the service to which he or she belongs.
(3) No acknowledgement of receipt and no reply need be sent in cases where letters or complaints are abusive because of their excessive number or because of their repetitive or pointless character.
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Finally, Article 15 is a clear expression of the fight against formalism. It imposes the obligation of transferring to the competent service the letters or complaints received, instead of merely rejecting them. Now, with regard to another group of articles, the relationship between Articles 10.3, 19, 22, and 23 is clear. All of these articles deal with advice and information to the public, and are linked to the idea of transparency. 94 93. Id. art. 14. 94. Id. art. 10, para. 3 ("The official shall, where necessary, advise the public on how a matter which comes within his or her remit is to be pursued and how to proceed in dealing with the matter."). Additionally, Art. 19 states:
1. A decision of the Institution which may adversely affect the rights or interests of a private person shall contain an indication of the appeal possibilities available for challenging the decision. It shall in particular indicate the nature of the remedies, the bodies before which they can be exercised, as well as the time-limits for exercising them. 2. Decisions shall in particular refer to the possibility of judicial proceedings and complaints to the Ombudsman under the conditions specified in, respectively, Articles 230 and 195 of the Treaty establishing the European Community.
Id. art. 19. Art. 22 states:
1. The official shall, when he has responsibility for the matter concerned, provide members of the public with the information that they request. When appropriate, the official shall give advice on how to initiate an administrative procedure within his field of competence. The official shall take care that the information communicated is clear and understandable. 2. If an oral request for information is too complicated or too comprehensive to be dealt with, the official shall advise the person concerned to formulate his demand in writing.
Following this analysis of the Code, we may now move on to Article 16:
(1) In cases where the rights or interests of individuals are involved, the official shall ensure that, at every stage in the decisionmaking procedure, the rights of defense are respected.
(2) Every member of the public shall have the right, in cases where a decision affecting his rights or interests has to be taken, to submit written comments and, when needed, to present oral observations before the decision is taken. 3. If, because of its confidentiality, an official may not disclose the information requested, he or she shall, in accordance with Article 18 of this Code, indicate to the person concerned the reasons why he cannot communicate the information. 4. Further to requests for information on matters for which he has no responsibility, the official shall direct the requester to the competent person and indicate his name and telephone number. Further to requests for information concerning another Community institution or body, the official shall direct the requester to that institution or body.
Id. art. 22. And Art. 23 states:
1. The official shall deal with requests for access to documents in accordance with the rules adopted by the Institution and in accordance with the general principles and limits laid down in Regulation (EC) No 1049/2001. 2. If the official cannot comply with an oral request for access to documents, the citizen shall be advised to formulate it in writing. needed"; 100 this is an undefined legal concept, to be applied case by case, prior to a specific assessment, through activities such as public hearings or similar forums. The right of a member of the public to be heard exists "in cases where a decision affecting his rights or interests" will be made. 101 But there is no right mentioned with regard to obtaining reasoned answers to the comments and observations made, although we might be able to find it by applying Article 14.
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Article 16.2 introduces a promising device to promote democracy, transparency, and equality, and is a useful tool to improve general administrative decisions by means of obtaining better data concerning the facts and interests involved. This kind of participation may be able to provide a voice for collective and social interests (e.g., the environment). 103 The reasonable time limit for making decisions is two months from the date of receipt of any request or complaint.
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With regard to Article 18 and the duty to state the grounds for decisions made, 105 we must recall Article 253 of the aforementioned Treaty and European case law. Article 18 states that:
(1) Every decision of the Institution which may adversely affect the rights or interests of a private person shall state the grounds on which it is based by indicating clearly the relevant facts and the legal basis of the decision.
(2) The official shall avoid making decisions which are based on brief or vague grounds or which do not contain individual reasoning.
(3) If it is not possible, because of the large number of persons concerned by similar decisions, to communicate in detail the grounds of the decision and where standard replies are therefore made, the 100. Id. 101. Id. 102. Art. 86 of the Spanish Common Administrative Procedure Act (1992) (providing an actual right to obtain reasoned answers to observations submitted by means of the informaciones públicas).
103. As regards the importance of public participation in administrative procedures, see the interesting decision made by the Spanish Constitutional Court, STC, July 17, 1995, R.T.C., No. 119.
104. European Code of Good Administrative Behaviour, supra note 2, art. 17, § 1. Thus, this Article has to be linked to Art. 6 119 and 18 (duty to give reasons). 120 Only by means of a good record can institutions prove that they have followed a due process. Consequently, only a good record can guarantee the actual functioning of a good administration. Therefore, the European Ombudsman and the courts should control the records, as well as the reasons given, carefully. • To promote public participation as a way of achieving greater transparency, democracy, equality, and sound administration, especially in relation to general decisions affecting groups of unknown people-asking for rea- We must take into account different actors: the Constitution; Parliament, by statutes; administrative agencies, using an ad hoc basis or general principles; and courts, by means of judicial review. I will analyze briefly each possibility.
First, some European national constitutions regulate administrative procedures in some way, such as Article 105 of the Spanish Constitution.
125
The American Constitution has an interesting element.
126 At the constitutional level, the Due Process clause is not concerned with good government.
127
Due process, as interpreted by the U.S. Supreme Court, is simply a defensive tool, intended to protect citizens. For it to work, due process needs an entitlement, that is, a right given by the legal system to an individual. As has been pointed 124. See Art. 4 of the Italian Administrative Procedure Act (1990). Currently, the European Code of Good Administrative Behaviour, supra note 2, art. 14, cl. 2, provides for the identification of the official responsible only in proceedings started by a private person, but does not say anything about ex officio proceedings.
125. The law shall regulate:
a) The hearing of citizens, directly or through the organizations and associations recognised by the law, in the process of elaborating the administrative decisions which affect them; b) access by the citizens to the administrative archives and registers except where it affects the security and defence of the State, the investigation of crimes, and the privacy of persons; and c) the procedure for administrative actions and for guaranteeing when appropriate the hearing of interested persons. out, if there is a discretionary power, there is not an entitlement: there is unfettered discretion, and consequently due process fails to work.
Constitución Española de
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In the United States, the Administrative Procedure Act (APA) plays an important role, but in relation to informal adjudication procedures, the APA is virtually silent. Informal procedures comprise roughly 90 percent of all administrative procedures; in relation to those procedures, the due process requirements will work sometimes, but not always. The main actor here is judicial power, which demands tough procedural requirements, as we have seen before, and is even asking for new activities not to be established by the legislator.
What is the reason for constitutional attention to procedural issues? Values such as democracy, accountability, good administration, protection of rights, and effective judicial review respecting the functional distinction of powers can justify this constitutional interest. As Cassese points out: "[L]egislative regulation of administrative procedure has been a major turning point in the history of many Constitutions (e.g., the U.S. Constitution) and looks like an essential requisite of good administration."
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Regarding protection of rights, it is necessary to emphasize that administrative procedures make fundamental rights work. Thus, the double perspective of fundamental rights is clear: they are both procedural and substantial. From that point of view, administrative procedures are a constitutional element, linked to constitutional rights. That relationship has been underlined both by European case law at the national level and by the European Court of Human Rights.
At the national level, the German Constitutional Court's decision Mülheim-Kärlich is well-known. In that decision, the German Constitutional Court declared that basic rights must be protected by procedure, which is significant to ensure its effective protection.
The European Court of Human Rights has also emphasized the relevance of procedural aspects for protecting rights in several cases (e.g., McMichael, R. 27, 57 (1995) . In McMichael, the applicants were a couple with serious mental problems who had a child. The social work department, after following legal procedures which included several hearings, decided that they were unable mmmm Buckley, 131 and Chapman). Chapman presents another interesting element: the relationship between rights and procedures includes civil and political 131. Buckley v. United Kingdom, 1996-IV Eur. Ct. H.R. 1271, 1292-93. In Buckley, a Gypsy citizen who lived in a caravan applied for planning permission to a local government to regularize her legal situation. The application was refused according to the Town and County Planning Act 1990 and the local authority issued an enforcement notice, which was not complied with by the mmm to take care of their child and the public authority granted an order freeing the child for adoption, against the will of the biological parents. The parents brought an action before the European Court of Human Rights. The Court stated that Articles 6 and 8 of the convention had been breached. As regards Article 6.1, the lack of access to certain documents during proceedings violated the right to a "fair hearing." (Article 255 of the Treaty and Article 41 of the Charter). Regarding Article 8, public authorities did not respect "private family life" because the lack of a "fair procedure":
91. As to the Government's second submission, the Court would point to the difference in the nature of the interests protected by Articles 6(1) and 8. Thus, Article 6(1) affords a procedural safeguard, namely the "right to a court" in the determination of one's "civil rights and obligations" [See Golder v. United As regards the instant case, the facts complained of had repercussions not only on the conduct of judicial proceedings to which the second applicant was a party, but also on "a fundamental element of [the] family life" of the two applicants. [See para. 85 above.] In the present case the Court judges it appropriate to examine the facts also under Article 8.
92. The Government have already conceded, in the context of Article 6(1), the unfair character of the care proceedings on specified occasions by reason of the inability of the second applicant or the first applicant acting as her representative to have sight of certain documents considered by the children's hearing and the Sheriff Court. [See paras. 79 and 81 above.] The Court, taking note of this concession, finds that in this respect the decisionmaking process determining the custody and access arrangements in regard to A did not afford the requisite protection of the applicants' interests as safeguarded by Article 8.
Id. paras. 91-92.
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132 So, an unfair procedure can breach a social right too. 132. Chapman v. United Kingdom, 2001-I Eur. Ct. H.R. 41, 71-72 . In Chapman, the facts were very similar. As regards a possible violation of Article 8, finally discarded:
90. An interference will be considered "necessary in a democratic society" for a legitimate aim if it answers a "pressing social need" and, in particular, if it is mmmmm Gypsy citizen. She brought an action before the European Court of Human Rights, claiming a breach of Article 8 of the Convention. Although the Court decided that Article 8 was not violated (with several dissenting opinions), it established an interesting doctrine about the relationship among discretion, procedures and rights:
75. The Court has already had the occasion to note that town and country planning schemes involve the exercise of discretionary judgment in the implementation of policies adopted in the interest of the community. [In the context of Art. 6(1) forces of their countries, the national authorities are in principle better placed than an international court to evaluate local needs and conditions. In so far as the exercise of discretion involving a multitude of local factors is inherent in the choice and implementation of planning policies, the national authorities in principle enjoy a wide margin of appreciation.
76. The Court cannot ignore, however, that in the instant case the interests of the community are to be balanced against the applicant's right to respect for her "home", a right which is pertinent to her and her children's personal security and well-being. [See Gillow v. United Kingdom, loc. cit., para. 55.] The importance of that right for the applicant and her family must also be taken into account in determining the scope of the margin of appreciation allowed to the respondent State.
Whenever discretion capable of interfering with the enjoyment of a Convention right such as the one at issue in the present case is conferred on national authorities, the procedural safeguards available to the individual will be especially material in determining whether the respondent State has, when fixing the regulatory framework, remained within its margin of appreciation. Indeed it is settled case law that, whilst Article 8 contains no explicit procedural requirements, the decision-making process leading to measures of interference must be fair and such as to afford due respect to the interests safeguarded to the individual by Article 8. [See McMichael v. United Kingdom (A/308): (1995) 20 E.H.R.R. 205, para. 87.] In Chapman the majority held that:
It is important to recall that Article 8 does not in terms recognise a right to be provided with a home. Nor does any of the jurisprudence of the Court acknowledge such a right. While it is clearly desirable that every human being have a place where he or she can live in dignity and which he or she can call home, there are unfortunately in the Contracting States many persons who have no proportionate to the legitimate aim pursued. While it is for the national authorities to make the initial assessment of necessity, the final evaluation as to whether the reasons cited for the interference are relevant and sufficient remains subject to review by the Court for conformity with the requirements of the Convention. [See, amongst other authorities, Lustig-Prean and Beckett v. United Kingdom: (2000) 39 E.H.R.R. 548, paras 80-81.] 91. In this regard, a margin of appreciation must, inevitably, be left to the national authorities, who by reason of their direct and continuous contact with the vital forces of their countries are in principle better placed than an international court to evaluate local needs and conditions. This margin will vary according to the nature of the Convention right in issue, its importance for the individual and the nature of the activities restricted, as well as the nature of the aim pursued by the restrictions. 92. The judgment in any particular case by the national authorities that there are legitimate planning objections to a particular use of a site is one which the Court is not well equipped to challenge. It cannot visit each site to assess the impact of a particular proposal on a particular area in terms of impact on beauty, traffic conditions, sewerage and water facilities, educational facilities, medical facilities, employment opportunities and so on. Because planning inspectors visit the site, hear the arguments on all sides and allow examination of witnesses, they are better situated than the Court to weigh the arguments. Hence, as the Court observed in Buckley, [loc. cit., para. 75 in fine.] "in so far as the exercise of discretion involving a multitude of local factors is inherent in the choice and implementation of planning policies, the national authorities in principle enjoy a wide margin of appreciation," although it remains open to the Court to conclude that there has been a manifest error of appreciation by the national authorities. In these circumstances, the procedural safeguards available to the individual applicant will be especially material in determining whether the respondent State has, when fixing the regulatory framework, remained within its margin of appreciation. In particular, it must examine whether the decision-making process leading to measures of interference was fair and such as to afford due respect to the interests safeguarded to the individual by Article 8. [See Buckley v But the dissenting opinion of several judges held that:
We would also take issue with the relevance or validity of the statement in paragraph 99 of the judgment to the effect that Article 8 does not recognise a right to be provided with a home. In this case, the applicant had a home, in her caravan on her land, but was being prevented from settling there. Furthermore, it is not the Court's case law that a right to be provided with a home is totally outside the ambit of Article 8. The Court has accepted that there may be circumstances where the authorities' refusal to take steps to assist in housing problems could disclose a problem under Article 8-see, for example, Marzari, cited above, where the Court held that a refusal of the authorities to provide housing assistance to an individual suffering from a serious illness might in certain circumstances raise an issue because of the impact of such refusal on the private life of the individual. is, and it is entirely appropriate for this political branch of the Government to make such policy choices. 135 The same idea, without forgetting the different institutional model, may be found in the European context. For example, the Spanish Supreme Court has established in several decisions that when there is discretionary power there is always a nucleus of freedom, and in choosing from among several possible solutions, all of them legal, judicial review cannot change administrative assessment. 136 Consequently, administrative procedures can guide the administrative decision, contributing to an increase in its quality. This function is out of the judicial possibilities according to the constitutional limits connected to the division of powers existing in the rule of law systems. In that sense, judicial review of administrative procedures is a way of controlling good administration without breaking constitutional requirements.
Finally, we must take into account that the new treaty establishing an European constitution, which has recently been signed by EU leaders, has incorporated the right to good administration. 137 This means that Europe will have its own constitutional Due Process clause, which will not be exactly the same as the U.S. Due Process clause, because the European version goes beyond defensive elements.
In addition to constitutions, parliaments could play an important role in codifying administrative procedure by statutes. Several European countries already have statutes in place. 138 Administrative agencies can regulate their own procedures. This mechanism is recommended by the aforementioned JusticeAll Souls report. 139 Finally, courts can regulate administrative procedures indirectly by means of judicial review, which means they can, at least indirectly, promote good administration. Even where there is a legislative regulation, judges establish procedural standards when resolving cases (e.g., the duty of giving reasons).
The U.S. example shows that judicial review is important and necessary to guarantee good administration, but, at the same time, paradoxically, it can be a contributing factor in generating maladministration. To avoid such paradoxes, the main point about judicial review is the scope of procedural defects. Its regulation has to balance procedural fairness and efficiency, avoiding unnecessary delays and costs but guaranteeing protection and good administration.
Article 230 of the EC Treaty establishes that:
The Court of Justice shall review the legality of acts adopted jointly by the European Parliament and the Council, of acts of the Council, of the Commission and of the ECB, other than recommendations and opinions, and of acts of the European Parliament intended to produce legal effects vis-à-vis third parties. Obviously, the problem is to distinguish between essential and nonessential procedural requirements. Schwarze points out that procedural requirements hardly can be classified as essential or nonessential, and that an essential infringement is normally given when the infringement may possibly have influenced the result of the administrative procedure or when the procedural requirement in question is supposed to protect the individual's rights. 143 He underlines that the European courts do not place too high a demand on the evidence of an essential infringement, which is excluded, for example, when the infringement does not have influence on the final decision (that is the case when European authorities have no discretion to adopt an act). Regarding national laws, Germany's administrative procedure act, passed in 1976 and modified in the 1990s, now establishes that procedural defects do not invalidate the final decision. 144 There is just one exception: that it is clear that the defect has had a direct impact on the substance of the final decision. In the case of Spanish regulation, procedural defects will provoke the nullity of the final decision only if: (a) there is no procedure at all; (b) the defect denies a proper defense; and (c) the final decision cannot achieve the legally programmed goal because of the procedural default. 145 There is a lack of EU regulation regarding the effects of procedural failures. Neither the Charter nor the Code says anything about this question. Article 41 of the Charter does not mention anything on the thorny subject of the transcendence of procedural defects, which gives rise to a breach of the duty of good administration, and raises the possible existence of irrelevant procedural defects for the final decision, the so-called "harmless error principle."
It may be said that judicial review is a very sensitive tool that has to be used firmly and carefully. It can promote good administration, but it can also introduce undue interference, delay, and public expenditure.
To conclude, I would like to refer to what I consider to be the first case in which the CFI has found the right to good administration as controlling. In Max.Mobil Telekommunikation Service GmbH, 146 the applicant had to pay the same amount in fees as a partially state-owned operator. The private company claimed a breach of free competition. The judgment dealt with two questions. First, does the Commission have unlimited discretion to decide if undertaking a procedure under Articles 86 and 90 of the Treaty, and second, was the Treaty breached?
The first question was answered in the negative:
Since the present action is directed against a measure rejecting a complaint, it must be emphasised at the outset that the diligent and impartial treatment of a complaint is associated with the right to sound administration which is one of the general principles that are observed in a State governed by the rule of law and are common to the constitutional traditions of the Member States. Therefore, the right to good administration imposes a duty, providing a judicial action to individuals. The Commission has the obligation of undertaking a diligent and impartial examination of complaints submitted. It is an obligation to act in a proper way, not an obligation to achieve any particular outcome. While emphasizing that the Commission has no obligation to take action against Member States, case law does not imply that the Commission is not under an obligation to undertake a diligent and impartial examination of complaints. The breach of such a duty gives a cause of action to applicants to defend their right to good administration. Standing is thus acieved by such a right.
With regard to the breach, the Court underlined that it cannot reach the merits of the decision. It only can decide whether: the statement of reasons is prima facie consistent, and gives due consideration of the relevant aspects of the case; facts are materially accurate; and the prima facie assessment of those facts is not vitiated by any manifest error.
In this particular case, the Court dismissed all the allegations, saying that there was no mistake of fact:
It can be inferred from those two grounds that the Commission identified the central issue of the complaint, giving the impression that it took account of the relevant issues. Moreover, it is clear that the contested measure is based on facts whose materiality is not contested in so far as the parties agree that the fees paid by the applicant and by Mobilkom are of the same amount. Finally, it must be noted that the Commission, without committing any manifest mistake in their assessment, concluded, on the basis of a prima 147. Id. Good Administration and Administrative Procedures 587 facie examination of the file, that the imposition on Mobilkom of a fee identical to that paid by the applicant is not in itself sufficient to show that Mobilkom was induced to abuse its dominant position. That conclusion is consistent with the Commission's previous practice and, more particularly, with the GSM Italy and GSM Spain Decisions, in which the Commission concluded that the historical operator concerned had been encouraged to abuse its dominant position as a result of the payment by the new entrants to the market of a fee higher than that paid by the historical operator. 148 This conclusion is debatable. It assumes that equal fees mean free competition, and assumes that the Commission had enough information to decide, which is at least, dubious.
The court decides that the reasons finally given by the Commission, plus the previous meetings, are enough to consider that the private company had proper opportunities for defense. It is important to remember that Article 253 of the EC Treaty demands a justification for European decisions. This article has to be read in light of Article 41.2 of the Charter of Fundamental Rights. As we have seen, the duty of giving reasons is not established just for defensive purposes. From that perspective, was the explanation given complete enough to guarantee a proper use of powers? That is the basic question.
In conclusion, the Court states formally that a right to good administration exists, but perhaps fails to establish a proper standard of due diligence to develop it.
IV. And Finally, Some Ideas Concerning Rulemaking Procedures
Although this article has dealt with adjudicative decisions, some of its ideas could probably be applied to rulemaking procedures. 149 To finish the study, I would like to refer to an interesting article written by Professor Shapiro. 150 His article outlines a rather critical point of view about
